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 GUIDANCE NOTE


To:

All Registered Social Landlords (RSLs)

Subject:
Section 66 of the Housing (Scotland) Act 2001 – disposals of land or property
Issued by:
The Scottish Housing Regulator

Ref no:
SHR 14
Date:

April 2008 (First issued April 2005)

Summary

This guidance note is about Section 66 of the Housing (Scotland) Act 2001 and the disposals of land or property, including:

•
sale of land or property (tenanted & untenanted); 

•
lease; 

•
standard security; 

•
right of way; and

•
any other legal charge or interest in land and property.  

For any references to Communities Scotland (or Scottish Homes) please read the Scottish Housing Regulator.
If you have any questions about this guidance, you should direct them to:

The Scottish Housing Regulator
Highlander House
58 Waterloo Street
GLASGOW
G2 7DA
Tel: 0141 271 3810
Email: shr@scottishhousingregulator.gsi.gov.uk
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1
Summary
Section 66 of the Housing (Scotland) Act 2001 (referred to as the Act throughout this guidance) requires Registered Social Landlords (RSLs) to get written consent from Scottish Ministers for certain disposals of land or property.  Scottish Ministers have delegated authority for this to Communities Scotland.

A disposal covers any kind of land, property, or buildings.  Disposals can take the form of sale of land or property (tenanted or untenanted); lease; heritable security; right of way; and any other legal charge or interest in land and property.  

This Guidance Note aims to help RSLs operate within the legislation.  It explains the types of disposal that are exempt from Section 66 of the Act; which disposals require our specific written consent; and which disposals the RSL can approve itself by a certification procedure under General Consent. It applies to any organisation that is, or has been, registered with Communities Scotland.  This includes organisations that have deregistered that owned land at the time of removal from the register.

This Guidance Note supersedes the following Guidance Notes:

1. SHGN 93/18 issued October 1993: Leases of Housing Association Property 
Section 9 Consent.

2. SHGN 96/12 issued June 1996: The Housing Associations Act 1985 Section 9 
Revised General Consent.

3. SHGN 2000/02 issued January 2000: Consent to Disposals The Housing 
Associations Act 1985 Section 9 Consent.


For information, the table at Appendix 5 shows the changes between this guidance and  
previously issued guidance on disposals. 

For any references to Communities Scotland (or Scottish Homes) please read the Scottish Housing Regulator.
If you have any questions about this guidance, you should direct them to:

The Scottish Housing Regulator
Highlander House
58 Waterloo Street
GLASGOW
G2 7DA
Tel: xxx xxx xxxx

Email: shr@scottishhousingregulator.gsi.gov.uk
2
INTRODUCTION
Unless a disposal is exempt from Section 66 of the Act (see section 3 below), our consent (on behalf of Scottish Ministers) is required for all disposals by RSLs. 

Consent to disposals can be granted by:

1. the RSL certifying that the disposal meets the terms of  the General Consent; or

2. the RSL making an application for specific consent to Communities Scotland.

For reference: 

· a reproduction of Sections 65-68 of the Act is attached at Appendix 1;

· a glossary of terms used in this guidance is attached at Appendix 4. 

3
DISPOSALS EXEMPT FROM SECTION 66 OF THE ACT
The following disposals are exempt from Section 66 so they do not need consent:

· sales to tenants with a statutory Right to Buy under Part III of the 1987 Act as 
amended by the modernised Right to Buy provisions under Part 2, Chapter 2, 
Sections 42-52 of the 2001 Act;

· leases to tenants under a Scottish Secure Tenancy (SST) or what would be an 
SST but for Schedule 1 of the 2001 Act;

· leases to tenants under a Short SST;

· leases under  assured tenancy agreements or assured agricultural occupancies;
· leases under what would be an assured tenancy but for any of the paragraphs 
3 to 8 and 12 of Schedule 4 to the Housing (Scotland) 1988 Act;



(Note:  Schedule 4 of the Housing (Scotland) Act 1988 lists tenancies that cannot 
be assured. Paragraphs 3-8 and 12 relate to tenancies of shops, licensed 
premises, tenancies of agricultural land or holdings, lettings to students, holiday 
lettings and shared ownership agreements).
Other situations where our consent is needed (not section 66 of the Act) 

RSLs also need consent from Communities Scotland for:
· transfers of engagements under Schedule 7, Part 2, 9 of the Act (RSLs should refer to separate guidance);
· any subsequent disposal of properties acquired through Tenants’ Choice.  Most commonly this is sale of the property to a sitting tenant through contractual right to buy  (RSLs should refer to separate guidance).
4
GENERAL CONSENT 
4.1
Introduction

The General Consent which is attached to the guidance in the form of a Schedule at Appendix 2 allows RSLs to make certain disposals without having to apply for our specific written consent, provided the conditions in the General Consent are met.  We may examine how disposals are managed, and whether this guidance is complied with, as part of our regulatory role.

The General Consent sets out the types of disposal it covers  and the conditions RSLs must meet when making these disposals.  A flowchart showing the types of disposal covered by General Consent is also attached at Appendix 8.
Listed below are some types of disposals covered by General Consent where further explanation may be helpful.

a)
Granting of heritable securities to public bodies

The General Consent includes the granting of heritable securities to public bodies over property or land used for social housing.

b)
Leasing 

(i)
The General Consent covers all types of  leases, both residential and non-residential/ commercial. Specific conditions apply to leases and these are set out in Part 2 of the General Consent. 


Leases can be made by:  

· the governing body approving an individual lease; or

· the governing body approving a policy which clearly defines the circumstances 
in which leases will be used and to which organisations the RSL will lease. 

(ii)
Appendix 3 sets out what we expect RSLs to consider in approving a lease and what they should include in the audit trail.  The governing body should consider these matters when developing a leasing policy or when approving a lease individually. 


If an RSL has set out a clear leasing policy delegating authority to staff to approve leases, there is no need to refer each proposed lease to the governing body for decision.

4.2
Procedures for RSLs using General Consent 
1.
The RSL should establish whether the disposal in question is covered under General Consent. The RSL may need to take legal advice on this if in any doubt.

2.
The RSL must ensure that all relevant conditions in Part 2 of the General Consent are complied with.
3.
The RSL must complete the ‘Record of General Consent’ form  S66 Con/GC  (Appendix 6) to certify that the conditions in Part 2 of the General Consent schedule have been met. This form is part of the audit trail for disposals made under General Consent, so it should be readily accessible. The form must be signed by a member of the governing body or member of staff acting under proper delegated authority (this should reflect any approved policy), and the signature must be witnessed.
4.
The RSL should record the disposal in the Register of Disposals (see section 6).

Note: 


Large Scale Voluntary Transfer Landlords must also ensure that the disposal complies with their contract terms.

RSLs that had a standard security or floating charge with Scottish Homes or its predecessor body, the Housing Corporation, must get Scottish Ministers’ consent (from Communities Scotland) as creditor before the disposal takes place. RSLs should refer to guidance note CSGN 2005/06.
5
SPECIFIC CONSENT
5.1
Introduction


Specific consent is needed for all other disposals; that is, for any disposal not exempt from Section 66 of the Act, nor covered by the General Consent. 


We will not unreasonably withhold consent to an application, but consent is not automatic. We will consider each application on its own merits.  Our granting of specific consent should not be taken as representing our view of the RSL’s financial well-being or business viability.  The RSL must get our consent before a disposal takes place.  In the case of sales, the land/ property can only be marketed for sale once consent is granted.
In assessing a disposal application, we will consider whether tenants’ interests are protected and also whether public and private investment is safeguarded.  


RSLs may also be asked to submit a business case in support of certain disposals .  The business case should set out the options appraised, the disposal strategy and how risk will be managed.  


For example, a business case would be needed if the RSL wants to sell stock that has become very difficult to let and refurbishment is not financially viable.  RSLs should contact Regulation & Inspection at an early stage for guidance. 


Specific consent is needed in the following two areas: 

· sales of land/property (tenanted & untenanted) (where not covered by General Consent;

· granting heritable securities or floating charges for private finance.


RSLs should decide in what circumstances authority for disposals should be delegated to senior staff. This should be set out in a minute, policy or scheme of delegated authorities. Governing bodies must not  delegate authority for major disposals, for example refinancing or multiple disposals.
5.2 a)
Sales of untenanted land/ property 

RSLs should seek Communities Scotland’s consent to a proposed sale before 
untenanted land/ property is marketed.

A business case should be submitted with the application for consent and this should set out a comprehensive argument for the sale. The business case should confirm:
· the disposal fits within the RSL’s strategy for managing its stock;

· the RSL has made efforts to transfer the property to another RSL so that the stock can remain in the RSL sector;

· the views of Communities Scotland’s local office have been taken into account;

· the disposal fits with the local housing strategy, taking views  from the local authority where needed;

· the full open market value is being sought unless the disposal is to another RSL where a reduced price can be negotiated (for charitable RSLs no disposal should occur at less than market value);
· the disposal is within the  RSL’s objects and/or permissible activities (RSLs with charitable status must ensure that the disposal does not put their charitable status at risk);

· the disposal does not raise  issues of financial concern or impropriety.
Where relevant the business case should also include comparisons of void and turnover levels between difficult-to-let and other stock, maintenance and major repair costs, demand for the property, appraisals on the options considered (including transfer of ownership to another RSL), risk assessment, and the financial implications.  
Note:

If the RSL is disposing of office accommodation that was originally grant-funded as residential accommodation, this should be processed in the same way as the sale of residential accommodation (outlined above). 

It is unlikely that we will give consent to a disposal for tenanted property (unless the disposal is to another RSL or to a tenant to whom the RSL has made a voluntary sale where we have approved a voluntary sales policy).

RSLs should contact Regulation & Inspection with any queries about a proposed sale of land or property.

5.2. b)
Sales of tenanted land/ property 

There may be circumstances where an RSL wishes to dispose of a number of its properties to another RSL. RSLs must submit a business case to us along with the application for consent (form S66Con/S, Appendix 7a).  The business case should set out a clear business rationale for the transfer of the stock.
When proposing a transfer of ownership of tenanted stock, we expect RSLs to demonstrate that the disposal will at least preserve the level of service delivered to tenants and other service users. 

Also, where a disposal is a transfer of tenanted stock between RSLs, the tenants must be consulted in accordance with Schedule 9 of the Housing (Scotland) Act 2001. 

5.2.1
Sales of land/ property (tenanted & untenanted) – procedures for an RSL completing an application form
For this type of disposal RSLs should submit application form S66 Con/S (Appendix 7a) for consent and enclose supporting papers that should include: 

a) a copy of the business case approved by the governing body;

b) a clearly marked site plan for the disposal of land without buildings;
c) a schedule listing each property if the RSL wishes to dispose of multiple units;

d) a marketing strategy to demonstrate that the RSL is aiming to achieve the highest sale price possible, if the RSL intends to sell on the open market;

e) a copy of the valuation, which should have been carried out in the previous three months (this must be submitted by a qualified valuer - see definition of ‘valuation’ in glossary of terms). 

Communities Scotland’s consent will be based on the RSL achieving a set price for the sale of the land/ property.  If the RSL is having difficulty achieving this price, having marketed the property, then they should contact Regulation & Inspection for guidance. 
5.3 
Disposal by way of  heritable security  
We will give consent for fixed or floating charges only in respect of:

a) lenders;

b) public bodies (covered under General Consent);
c) voluntary organisations with a financial interest in a development;

d) a builder or developer taking a charge limited to the development period. 

We will not grant consent to any other creditors.

All disposals using private finance and secured by standard  security or floating charge require a specific consent.  

5.3.1
 Further conditions relating to heritable security in respect of private finance

RSLs must certify that they have met several criteria before we will approve a consent application for the granting of a security for private finance. These are:

i) The loan facility will be used by the RSL itself or if on-lent will be:

· to an RSL within the same group;

· to a non-RSL within the same group, following approval of a specific business case by Communities Scotland; 

· imposing no cost on RSL tenants;

· where the funding agreement specifically allows on-lending;

· in accordance with the RSL’s constitution;

· at arm’s length, and at terms that can demonstate no loss to the RSL;

· in terms that make it a ‘qualifying loan’ in accordance with Inland Revenue rules, if the RSL is charitable;

· confirmed as on-lent by the RSL attaching details.

ii) The RSL’s assets are not ‘”over securitised”, i.e. the value of assets being offered as security for borrowings is not greater than is necessary to comply with the “asset cover” requirements of the lender.  Options to minimise potential for over-securitisation may include:

· if the RSL has repaid a proportion of loan facility, extra finance may be requested from or offered by the lender using “free” security now available against these assets.  This option can keep legal and other costs down;

· the RSL requesting a release of some assets from a standard security or fixed charge when the balance of a loan has reduced and the asset cover is well above the compliance requirements of the lender(s).  Legal costs would be incurred.

iii) The loan must not be made by any person or business specified in Schedule 7 to the Housing (Scotland) Act 2001 and (if relevant) must not contravene general charity  law, the Industrial & Provident Societies Act 1965 or the Companies Acts.

iv) If the loan facility is raised by the legal entity in a group structure that raises and on-lends finance for the group, each governing body must have considered cross-default and other liabilities in respect of the other RSLs in the group.

v) The governing body must have considered the financial impact of obtaining the loan funding and of the associated loan servicing, repayment and covenant terms.  A governing body minute must exist, approving the RSL’s entry into the funding agreement.

vi) The duties of the governing body mentioned above may be exercised by a sub-committee to which the governing body has delegated suitable powers.
Note:

· We will consider each application on its own merits and will not unreasonably withhold consent.  However, we may withhold consent for private finance disposals under certain circumstances, for example, if the terms of the funding threaten the RSL’s long-term sustainability. 

· We will consider granting consent for security over housing stock for non-social housing activities.  However, consent will only be granted following approval of a specific business case by Communities Scotland and there is no risk that by using housing stock as security, the RSL would be restricted in raising finance for housing activities, e.g. future maintenance and improvements in stock;

· Floating charges can be granted over all the property in a RSL’s ownership, both heritable and movable.  In our view, floating charges have no value for the lender if the RSL is a Scottish Industrial & Provident Society as, unlike in England, a receiver cannot be appointed.  So such floating charges will affect only the order of priority of ranking of creditors upon the winding-up of the RSL. Therefore we:  

· will give consent for floating charges on RSLs that are companies limited by guarantee;

· will not give consent for floating charges on RSLs that are Scottish Industrial & Provident Societies.
5.3.2
Disposal by way of security involving private finance –– procedures for an RSL 

completing an application form
The following procedures apply: 
a) Attach to the form a schedule of property addresses (where this is too long for the form) subject to the standard security.  If a transfer is taking place and the properties make up the entire stock to be transferred, the form need refer only to the properties identified in the transfer agreement.

b) If the RSL is seeking a revision to an existing consent, and information given in the original application has changed, a new application form is required.

c) If the RSL changes lenders after specific consent is granted, a new application is required e.g in relation to the value of the loan or the properties secured by that loan.
RSLs should certify on the application form (S66 Con/HS, Appendix 7b) that the governing body has approved the disposal.  Evidence of this approval does not need to be submitted for these disposals.

5.4
Disposals by deregistered RSLs 

Under the Act, if an organisation was previously registered with Communities Scotland and owned land at the time it was removed from the register of social landlords, Section 66 applies for any subsequent disposals of land it owned at the date of removal. 

5.5
Submitting an application for specific consent to Communities Scotland 
There are different arrangements for submitting applications for specific consent depending on the type of disposal.  

a)
For consent applications for sales of land/property, you must complete application form S66Con/S at Appendix 7a and send it to the Regulation & Inspection Support Team that covers your RSL, either:

· Support Team, Regulation & Inspection, Rosebery House, 9 Haymarket Terrace, Edinburgh EH12  5YA; or

· Support Team, Regulation & Inspection, Highlander House, 58 Waterloo Street, Glasgow G2  7DA

b)
For consent applications for Private Finance and other securities, you must complete application form S66Con/HS at Appendix 7b and send it to the Financial Analyst that covers your RSL at either:

· Business Analysis Unit, Regulation & Inspection, Rosebery House, 9 Haymarket Terrace, Edinburgh EH12  5YA.

· Business Analysis Unit, Regulation & Inspection, Highlander House, 58 Waterloo Street, Glasgow G2  7DA

If you are unsure which office deals with your RSL, please telephone 0131 479 5767.

If the form is properly completed and there are no queries or missing information, we will aim to grant consent within eight working days of receipt. If follow-up information is needed, we will aim to assess the application within eight days of getting this information.  

The application form must be signed by a governing body member (either at a meeting of the governing body or when acting under properly delegated authority) or by a senior staff member with delegated authority.  This signature must be witnessed. 

Evidence of governing body approval does not need to be submitted with an application for specific consent. By signing the application form (S66 Con/S Appendix 7a, or S66Con/HS, Appendix 7b) the governing body/staff member is certifying that the correct procedures have been followed.  If we require it, the RSL must be able to demonstrate the audit trail for disposals as well as retaining all back-up documents (see section 6).

5.6
On receiving Communities Scotland’s specific consent
Once we have written to the RSL granting consent to a specific disposal, the RSL should enter this disposal in the Register of Disposals (see Section 6). In the case of sales, on receipt of Communities Scotland’s consent RSLs can market the property/ land.
6
REGISTER OF DISPOSALS 
RSLs must maintain a register of disposals. This must record all disposals of land or property irrespective of whether the disposal was:

a) approved using General Consent, or

b) made after our specific written consent.

The register must be kept at the RSL’s main office and be available for our inspection.  There is no prescribed format for the register and it can be electronic or paper based.  It must however clearly show a record of all disposals made by the RSL and must also show:

· entries that are consecutively numbered and in date order;

· the full address and description of land or property subject to the disposal;

· Communities Scotland’s reference number if the disposal is under specific written consent;

· the term and expiry date if the disposal is a lease (appendix 3 sets out details of the audit trail that RSLs are expected to maintain).

Supporting papers for all disposals, including the ‘Record of General Consent’ form (appendix 6) where relevant, should also be easily accessible for inspection purposes and form part of a systematic filing system.
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